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Case 2:04-cv-05125-FVS Document 391-1 Filed 07/24/2006

MERKLE SIEGEL & FRIEDRICHSEN, P.C. THE HON. FRED VAN SICKLE
Robert J. Siegel

1325 Fourth Ave., Suite 940

Seattle, WA 98101

206-624-9392

IN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT]
OF WASHINGTON AT RICHLAND

James S. Gordon, Jr.,  Plaintiff, Case No.: CV-04-5125-FVS
Vs.

Impulse Marketing Group, Inc.,
PLAINTIFF’S MOTION TO COMPEL

[HEARING NOTED WITHOUT
ORAL ARGUMENT ON
AUGUST 24, 2006]

Defendant

Impulse Marketing Group, Inc., Third-

. [For Resolution By Discovery Master
Party Plaintiff, The Hon. Harold D. Clarke]

V.
Bonnie F. Gordon, Jamila Gordon,
James Gordon III, and Jonathan

Gordon, Third-Party Defendants

TO: Clerk of the Court
AND TO: Floyd E. Ivey, Sean Moynihan, Peter Glantz, Attorneys for Defendants.

MERKLE SIEGEL & FRIEDRICHSEN, P.C.
PLAINTIFF'S FIRST MOTION TO COMPEL - 1 1325 Fourth Ave., Suite 940

Seattle, WA 98101
206-624-9392
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Plaintiff, James S. Gordon, Jr., by and through his undersigned attorney,
Robert J. Siegel, pursuant to FRCP 37 hereby moves the Court for an order
compelling Defendants to provide full and complete responses to Plaintiff’s

outstanding discovery.

STATEMENT OF FACTS

1. In 2004, Plaintiff Jim Gordon, an individual computer and internet user
who provides basic internet interactivity to a group of customers via his domains,
properly commenced this action against the Defendant Impulse Marketing Group,
Inc., a large Georgia based internet marketing firm (“Impulse”). The essence of
Plaintiff’s complaint alleges Defendants’ numerous violations of the Washington
CEMA (RCW 19.190) and CPA (RCW 19.86), as well as, pursuant to Plaintiff’s
First Amended Complaint, violations of the Federal Can-Spam Act of 2003.

Plaintiff’s First Interrogatories and Requests for Production of Documents
were served on Defendants March 2, 2006. (See Exhibit “A”). Despite repeated
demands, Defendants failed to respond or provide any discovery responses until
April 24, 2006. Defendant’s initial responses were grossly deficient, not a single
discovery request answered substantively, posing unfounded, boilerplate objections
to each and every question! (See Defendants’ initial responses at Exhibit “B”).
Consequently, on May 9, 2006 undersigned counsel initiated and held an FRCP 37
discovery conference with counsel for Defendants (to which undersigned counsel
hereby certifies as true). During that conference both parties agreed to provide

additional time to reconsider their previous discovery responses, and to provide
MERKLE SIEGEL & FRIEDRICHSEN, P.C.
PLAINTIFF’S FIRST MOTION TO COMPEL - 2 1325 Fourth Ave., Suite 940
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206-624-9392
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supplemental responses. Plaintiff provided Defendants with his supplemental
responses in the form of a more detailed analysis of the offending emails. When
finally received, Defendants’ supplemental responses were once again grossly
deficient and non-responsive. (See Defendants’ Supplemental Responses at
Exhibit “C%). Attached to Defendants’ Supplemental Responses To Plaintiff’s
First Request For Production Of Documents is the sum total of all documents
produced by Defendants. What should arguably be the production of boxes of
documents, is instead merely 14 pages, largely consisting of a current print out of
its own terms and conditions from its website.

Defendants’ continued stonewalling and utter disregard for the discovery

rules by Defendants has necessitated this Motion.

III. STATEMENT OF ISSUES
1. Should the Court enter an order compelling Defendant to provide full

and complete responses to Plaintiff’s discovery requests, and
particularly addressing those issues identified and discussed below;
2. Should the Court award Plaintiff sanctions and attorney fees for

Defendant’s intransigence, making this Motion necessary?

IV. EVIDENCE RELIED UPON
This Motion is based upon the files and records herein, and the legal

authority cited herein.
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V. DISCUSSION

5.1 Applicable Law. Plaintiff relies upon FRCP 37 and 26, and
applicable case law. Under FRCP 26(b)(1), parties are generally entitled to broad
discovery of any matter that is relevant to the subject matter of the lawsuit and is
not privileged. The scope of discovery is much broader than the standard of
relevance required under the rules of evidence for admissibility at trial. Federal
Courts have defined “relevant” to encompass “any matter that bears on, or that
reasonably could lead to other matters that could bear on, any issue that is or many
be in the case.” Oil, Chemical & Atomic Workers I.ocal Union v. N.L.R.B., 711 F.
2d 348, 360 (D.C. Cir. 1983). Washington courts have noted the “broad right of

discovery is necessary to ensure access to the party seeking discovery. It is
common legal knowledge that extensive discovery is necessary...” Doe v Puget
Sound Blood Ctr., 117 Wn. 2d 772, 782 (1991).

In Washington State Physicians Insurance Exchange & Assn. v. Fisons

Corp., 122 Wn.2d 299, 858 P.2d 1054 (1993), the Washington Supreme Court held

that the spirit of cooperation and the search for the truth should prevail over older
notions that a trial should be an adversarial game in which ducking and dodging
discovery requests was the norm, and did not hesitate in awarding sanctions against
the non-responsive party. Here, the Defendants have demonstrated a pattern of
stonewalling and non-responsiveness in relation to discovery.

The Plaintiff has now propounded two sets of reasonable interrogatories and
requests for production, all of which were calculated to elicit information from
Defendants regarding the basis and facts supporting his lawsuit, the defenses

alleged by Defendants, and basic background information on Defendants’ business
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