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I. PRELIMINARY STATEMENT
Defendants Impulse Marketing Group, Inc. (“Impulse”), Jeffrey Goldstein
(“Goldstein”) and Kenneth Adamson (“Adamson”) (collectively, “Defendants”), by
and through their counsel, Klein, Zelman, Rothermel & Dichter, L.I..P., heteby
submit this motion to dismiss Plaintiff’s First Amended Complaint (the “Amended
Complaint”) pursuant to Fed. R. Civ. P. 12(b)(1), (2) and (6) or, in the alternative, for a

more definite statement pursuant to Fed. R. Civ. P. 12(e).

II. INTRODUCTION & PROCEDURAL HISTORY

This action was commenced by Plaintiff in his individual capacity by the filing
of a2 summons and complaint on November 23, 2004 against Impulse (the “Original
Complaint™). (Moynihan Decl. §2.) The Original Complaint, similar to the Amended
Complaint, was rife with vague, ambiguous allegations that Impulse had violated “at
least one” prohibition of RCW § 19.190, ez seq. (collectively referred to as “CEMA”).
(Moynihan Decl. § 3.) In addition, Plaintiff’s allegations were and still are frequently
separated by the term “and/or,” leaving Impulse to guess as to what provision of a
particular statute, if any, it is alleged to have violated. (Am. Compl. 19 4.2.2, 4.3.2(a)-
(e).) Plaintff refuses, either in his pleadings or his discovery, to identify how
Defendants allegedly violated CEMA, RCW § 19.86, e7 seq. (collectively referred to as
“CPA”), 15 US.C. § 7701, ¢t seq. (collectively referred to as “CAN-SPAM”) and/or
RCW § 19.170, ez seq. (collectively referred to as the “Prize Statute”). (Moynihan Decl.
910.) Further complicating matters, both the Original Complaint and the Amended
Complaint fail to specify either a time frame during which such violations ate alleged
to have occurred, or the number of emails alleged to have been sent by Defendants in
violation of CEMA, CPA, CAN-SPAM and/oz the Prize Statute. (Moynihan Decl. §

9.) Instead, Plaintiff employs terms ranging from “thousands of emails” (Am. Compl.
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9 4.1.1) to “numerous emails” (Am. Compl. 4 4.2.2, 4.2.3, 4.3.2) to “at least one (1)
email” (Am. Compl. § 4.1.3) to plead his case.

In an attempt to divine the precise allegations contained in Plaintiff’s Original
Complaint, and the factual bases thereof, Impulse served its initial discovery requests
on or about December 23, 2005. (Moynihan Decl. §4.) Plaintiff’s purported
responses wete so evasive and incomplete as to be considered non-responsive, and
shed no light on the allegations contained in Plaintiff’s Original Complaint.'
(Moynihan Decl. § 5.) To date, Plaintiff has steadfastly refused to properly respond to
Impulse’s discovery requests, and has repeatedly reiterated that he will not disclose
how Defendants allegedly violated the statutes; instead, telling Defendants to “figure it
out” for themselves. (Moynihan Decl. § 6.) Nearly two (2) years and over four
hundred (400) docket entties after the filing of the Original Complaint (Moynihan
Decl. § 11), Defendants are still grasping at straws, attempting to determine both the
number of emails that they are alleged to have sent and in what way, if at all, each
unique email is alleged to have violated CEMA, CPA, CAN-SPAM and /ot the Prize
Statute. As discussed in this Part su#pra, this is all a part of Plaintiff’s scheme to avoid
having to prove his case and instead to impose an enormous financial burden upon
Defendants.

On or about June 13, 20006, Plaintff filed his Amended Complaint (the subject
of this motion) naming three (3) new defendants and adding new causes of action (the

“Amended Complaint”).> (Moynihan Decl. §7.) Plaintiff disregards

1Impulse is in the process of prepating a motion to compel and anticipates filing such
motion in the coming weeks, unless the Amended Complaint is dismissed in its entirety.
*To date, contrary to the requitements of LR 5.1(b), Plaintiff has failed to file with the Court

affidavits evidencing service on the newly added individual defendants of the Summons and
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Fed. R. Civ. P. 15 and attempts to sidestep this Court’s specific order denying
Plaintiff’s request to add new plaintiffs (Order Granting in Part & Den. in Part PL’s
Mot. Am. Compl., May 2, 2006) by changing the caption from “James S. Gordon, Jr.,
an individual” to add “James S. Gordon, Jt., a married individual d/b/a
‘cordonworks.com.” In his motion to amend the Original Complaint, Plaintiff never
even sought leave of the court pursuant to Fed. R. Civ. P. 15 to add the alleged trade
name Gordonworks.com as a plaintiff. (Moynihan Decl. §8.) In addition to is
blatantly ignoring the requirements of Fed. R. Civ. P. 15, Plaintiff is disregarding the
specific order of this Court. Plaintiff may not, in direct contradiction to the Coutt’s
order and Fed. R. Civ. P. 15, attempt to bring new causes of action against
Defendants on behalf of an alleged d/b/a for which he failed to seek leave to add in
the first place. Furthet, upon information and belief, such d/b/a is not properly
registered as a trade name with the State of Washington Department of Licensing
(Moynihan Decl. § 8), and therefore, as discussed supra Part ITILB, Plaintiff is not
entitled to maintain an action in the State of Washington on behalf of unregistered
d/b/a, Gordonworks.com.

Gordon is a professional plaintiff, whose tendency to exaggerate the facts has
already been noted by one court.” (Moynihan Decl. §13; Ex. B.) Even Plaintiff
himself admitted on his website that he has “developed a system that shifts the
‘financial’ burden from [himself] back to those who choose to send [him] spam.”
(Moynihan Decl. § 14 Ex. C.) This scheme or “system” is further evidenced by the

Amended Complaint.

31n a footnote to his May 24, 2006 Order in Gordon v. Virtumundo, Inc. Case No. CV06-

0204]CC, Judge Coughenour, of the Western District of Washington, noted Plaintiff’s “tendency to

exaggerate claims in its briefing.”
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