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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON

JAMES S. GORDON, JR.,

Plaintiff,
V.

IMPULSE MARKETING
GROUP, INC., et al.,
Defendants.

NO. CV-04-5125-FVS

RESPONSE IN OPPOSITION
TO DEFENDANTS’ SECOND
MOTION TO DISMISS

[HEARING: OCTOBER 10,
2006]

Plaintiff respectfully responds as follows to Defendant’s Second Motion To

Dismiss as follows:

IMG’s Quibbling Over Tradenames Is Moot

The Defendant, Impulse Marketing Group, Inc. (IMG), complains that the

Plaintiff, James S. Gordon, Jr., (Gordon), has added “dba

GORDONWORKS.COM?” to the caption of Gordon’s complaint. Gordon notes

that IMG’s objection is not timely. IMG failed to lodge this objection at the time
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Gordon moved to amend Gordon’s complaint, when this d/b/a first appeared in the
caption. Nevertheless, it was an error for Gordon to describe “gordonworks.com”
as a “d/b/a” of Gordon’s interactive computer services. “Gordonworks.com” was
instead merely the domain name and Internet address where Gordon provided
those interactive computer services. Accordingly, Gordon has amended the
caption of Gordon’s complaint, and paragraph 1.1, to state as such. IMG’s
complaints about Gordon’s use of the d/b/a in Gordon’s caption, and IMG’s
allegations that Gordon lacks standing to bring an action on behalf of a tradename,

are therefore moot.

Gordon Has Standing To Bring All Claims Asserted In This Action

IMG’s claim that Gordon lacks standing to bring an action as an interactive
computer service under CEMA and CPA, and that Gordon lacks standing to bring
an action under CAN SPAM, is without merit. With respect to CEMA, Gordon, as
a result of his operation of the gordonworks.com website, easily fits the definition
of an “interactive computer service” under CEMA and CPA. Impulse incorrectly
cites RCW 19.190.010(5) as the definition of an "interactive computer service."

The definition is actually found at RCW 19.190.010(8), which states that an
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"interactive computer service means any information service, system, or access

software provider that provides or enables computer access by multiple users to a

computer server, including specifically a service or system that provides access to

the internet and such systems operated or services offered by libraries or
educational institutions.” (emphasis added).

Gordon, as a result of his operation of gordonworks.com, indisputably is an
“information service” that provides “computer access by multiple users to a
computer server.” Thousands, if not millions, of users have “accessed” the
information made available by Gordon through his service. Each and every time
each and every one of those multiple users “accessed” the information services
provided by Gordon, they did so by accessing the “computer server” where
gordonworks.com was located. At all times, Gordon provided all of these users
access to those servers and the information provided thereon, as in all cases
Gordon controlled these servers by virtue of Gordon having leased them for that
purpose. Included among these users were multiple individuals who accessed
email on Gordon’s servers, all of whom utilized email addresses using the
gordonworks.com domain name. Plainly, the only difference between Gordon and
any other entity that could possibly fit the definition of “interactive computer

service” is one of scale, not of substance.
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However, Gordon need prove none of the forgoing for purposes of this
motion. For purposes of defeating IMG’s motion under Fed R. Civ. P. 12(b)(6), all
of Gordon’s allegations are taken as true. Gordon has plainly plead that he “was
doing business as an interactive computer service.” To defeat the instant motion,
Gordon need not prove facts that would support this allegation. Rather, Gordon
need only to show that facts might exist that would support Gordon’s claims.

A complaint may be dismissed as a matter of law for only two reasons: (1)
lack of a cognizable legal theory or (2) insufficient facts under a cognizable legal
theory. (Conley v. Gibson, 355 U.S. 41, 45-46 (1957); Robertson v. Dean Witter
Reynolds, Inc., 749 F.2d 530, 533 34 (9th Cir. 1984) (citing 2A J. MOORE, ET
AL., MOORE'S FEDERAIL PRACTICE 9 12.08 at 2271 (2d ed. 1982)).) "A court
may dismiss a complaint only if it is clear that no relief could be granted under any

set of facts that could be proved consistent with the allegations." (Hishon v. King &

Spaulding, 467 U.S. 69, 73 (1984); see also Argabright v. United States, 35 F.3d
472, 474 (9th Cir. 1994).) Motions to dismiss generally are viewed with disfavor
under this liberal standard and are granted rarely. (Gilligan v. Jamco Dev. Corp.,
108 F.3d 246, 249 (9th Cir. 1997).) For purposes of a motion to dismiss, the
plaintiff's allegations are taken as true, and the Court must construe the complaint

in the light most favorable to the plaintiff. (Jenkins v. McKeithen, 395 U.S. 411,
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