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Timothy J. Walton, Esq. (State Bar No. 184292) 
WALTON & ROESS LLP 
407 South California Avenue 
Suite 8 
Palo Alto, CA 94306 
Phone (650) 566-8500 
Fax: (650) 618-8687 
Email: hypertouch-kwu@netatty.com 
 
John L. Fallat, Esq. (State Bar No. 11482) 
LAW OFFICES OF JOHN L. FALLAT 
523 Fourth Street, Suite 210 
San Rafael, CA 94901-3349 
Phone: (415) 457-3773 
Fax: (415) 457-2667 
 
Attorneys for Plaintiff  
HYPERTOUCH, INC. 

 
UNITED STATES DISTRICT COURT 

 
NORTHERN DISTRICT OF CALIFORNIA (SAN FRANCISCO DIVISION) 

 
HYPERTOUCH, INC.,  
 
  Plaintiff, 
 vs. 
 
KENNEDY-WESTERN UNIVERSITY, et al.,
 
  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.: C 04-5203 SI 
 

DECLARATION OF TIMOTHY J. 
WALTON IN SUPPORT OF 
OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 
 
Date:    February 24, 2006 
Time:   9:00 a.m. 
Judge:  Hon. Susan Illston 

 
 
I, Timothy Walton, declare: 
 
 1. I am a member of the bar of the State of California with an office in the County of 

Santa Clara, State of California and am attorney of record for Plaintiff herein.  My business 

address is 407 South California, Suite 8, Palo Alto, CA 94306. 
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  2. I believe that this Declaration is timely filed pursuant to Northern District Local Rule 

7-7(d).  

 3. Assertions by Defendant KENNEDY-WESTERN UNIVERSITY in its motion for 

summary judgment are belied by the evidence it has produced.  

 4. Attached as Exhibit "A" is a true and correct copy of a contract with Boca 

Networks.com, LLC showing that the Defendant did not require the vendor to use double opt-in, 

demonstrating that Defendant agreed to pay for email advertising, and which includes a mutual 

indemnity clause.  

 5. Attached as Exhibit "B" is a true and correct copy of email from Shea Parks sent prior 

to the effective date of CAN-SPAM which shows knowledge of the false header prohibition.  

 6. Attached as Exhibit "C" is a true and correct copy of a June 17, 2004, email message 

from Shea Park which demonstrates exactly those provisions of the law which concerned 

Defendant Kennedy-Western University, and notably lacking any discussion of false or forged 

headers.  

 7. Attached as Exhibit "D" is a true and correct copy of a June 3, 2004, email message 

from Shea Park which admits that opt outs requests are not being honored.  

 8. Attached as Exhibit "E" is a true and correct copy of an October 28, 2004, email 

message from Shea Park which shows that double opt-in is not a requirement of Defendant 

Kennedy-Western University, and the Defendant is satisfied with the single opt-in information of 

date, time and Internet protocol address.  
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 9. Attached as Exhibit "F" is a true and correct copy of a June 7, 2004, email that shows 

that email advertising approval did not require accurate header information.  

 10. Attached as Exhibit "G" is a true and correct copy of  June 17, 2004, email message 

from Shea Park that shows that Peak was responsible for the email ad sent to Andrew Meredith.  

 11. Attached as Exhibit "H" is a true and correct copy of a July 26, 2004, email message 

to Shea Park which shows that NetBlue was using unsolicited commercial email.  

 12. Attached as Exhibit "I" is a true and correct copy of a December 3, 2003, email which 

shows that Shea Park included YF Direct on the "do not approach" list." 

 13. Shea Park testified in her deposition in this action that NetBlue used to be YF Direct. 

I am informed and believe that NetBlue did in fact used to go by the name of YF Direct.  

 14. Attached as Exhibit "J" is a true and correct copy of the Declaration of Steve Berns in 

this action which shows that Contour Media Group sent email advertising to Plaintiff 

Hypertouch, Inc.   

I declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct.  Executed at Palo Alto, California on February 3, 2006. 
    
      

__/s/ Timothy J. Walton 

TIMOTHY J. WALTON 
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