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9. Attached as Exhibit "F" is a true and correct copy of a June 7, 2084 teat shows
that enail advertising approval did not require accurate header ifttom

10. Attached as Exhibit "G" is a true and correct copy of June 17, 2084 nagssage

from Shea Park that shows that Peak was responsible for tikaghsent to Andrew Meredith.

11. Attached as Exhibit "H" is a true and correct copy of a July 26, 20@dl, reessage
to Shea Park which shows that NetBlue was using unsolicitechemmal enail.

12. Attached as Exhibit "I" is a true and correct copy of a Dbeed, 2003, eail which
shows that Shea Park included YF Direct on the "do not approach” list."

13. Shea Park testified in her deposition in this action that NetBlue used to be YF
| aminformed and believe that NetBlue did in fact used to go by theewéviF Direct.

14. Attached as Exhibit "J" is a true and eatrcopy of the Declaration of Steve Bern
this action which shows that Contour Me@eoup sent el advertising to Plaintiff
Hypertouch, Inc.

| declare under penalty of perjury under the laws of the United Statesearicdanthat th¢
foregoing is true and correct. ExecutedPato Alto, California on February 3, 2006.

/s/ Tinothy J. WAlton
TIMOTHY J. WALTON

Direct.

S in

1”4

DECLARATION OF TIMOTHY J. WALTON

IN SUPPORT OF OPPOSITION T

MOTION FOR SUMMARY JUDGMENT]|

0]




Case 3:04-cv-05203-SI  Document 117  Filed 02/03/2006 Page 5 of 44



b
S L

s

A
#

~a @

=N
o ]

PRINTED ON
RECYCLED PAPER

Case 3:04-cv-05203-SI  Document 117  Filed 02/03/2006 Page 39 of 44

directories as EmailResults.com, a known industry resource for
finding opt-in email lists and is advertised to the entire

internet advertising community.

CMG's websites stated that their email lists are

opt-in, compliant with CAN-SPAM and they would never spam.

8. The Peak Advertising-CMG contract (called
Insertion Order) stated "If conducting email campaigns,
publisher [CMG] must be 100% compliant with all state and Federal
spam laws including, but not limited to, the CAN- SPAM Act of
2003." A true and correct of that contract is attached hereto as

Exhibit B.

9. The email message that Peak Advertising approved
for delivery from CMG for KWU was compliant with CAN-SPAM. The
email had a legitimate subject line (not misleading), legitimate
advertiser message, working opt-out links for both advertiser and
email list provider, physical addresses for advertiser and email

list provider.

10. Unfortunately, CMG sent a different email message.

11. Peak Advertising received Hypertouch's email
complaint from KWU. It then researched the email to determine
which vendor may have sent it. At first Peak Advertising did not
think the email was from its vendors because Peak Advertising had

not approved that email. It was also difficult to determine the

DECLARATION OF STEVE BERNS
LA 3340170 vi C 04-05203 SI
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email's origin because Hypertouch did not send active links or an
email address that Peak Advertising could use to track down the

vendor.

12. Peak Advertising noticed that in the Bargain
Warrior email there was an identifier in the URL, the number,
10190. It then went back to all email vendors that it used in
the month in question. It discovered an approved CAN-SPAM

compliant email that had the same identifier in the URL. That

email was from CMG.

13. Upon further research into the Bargain Warrior
domain, Peak Advertising found that the domain (true-values.com)
in the URL used by CMG was owned by the same people that own

Bargain Warrior.

14. Peak Advertising immediately suspended the email
campaign with CMG. It emailed CMG, requested that the user be
removed from the list and we also requested the opt-in time,

date, and the IP address of the user in question.

15. CMG never resgponded.
16. Peak Advertising has never used CMG again.
17. Peak Advertising never had an ownership or

economic interest in KWU or CMG.

DECLARATION OF STEVE BERNS
LA 3340170 vl C 04-05203 SI
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18. Peak Advertigcing never: (a) had “"asctual knowledge"
that goods, products, property or services are promoted in a
commercial electronic mail message that violates section 5(a) (1);
and (b) received, or expected Lo receive, an economic benefit
from such promotion. (Peak Advertising was a vendor for KWU; KWU

received an economic¢ benefit from the promotion.)

I declare under penalty of perjury under the laws of
the United States of America that the foregeing is true and
correct and that this declaration was executed on the _ day of

Mareh, 2005, at Los Angeles, California.

& <4 STEVE BERNS

DECLARATION OF STEVE BERNS
LA 3340170 +1 C 04-05203 81
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