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Timothy J. Walton, Esq. (State Bar No. 184292)
WALTON & ROESS LLP

407 South California Avenue

Suite 8

Palo Alto, CA 94306

Phone (650) 566-8500

Fax: (650) 618-8687

Email: hypertouch-kwu@netatty.com

John L. Fallat, Esq. (State Bar No. 11482)
LAW OFFICES OF JOHN L. FALLAT
523 Fourth Street, Suite 210

San Rafael, CA 94901-3349

Phone: (415) 457-3773

Fax: (415) 457-2667

Attorneys for Plaintiff
HYPERTOUCH, INC.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA (SAN FRANCISCO DIVISION)

HYPERTOUCH, INC., Case No.: C 04-5203 SI

DECLARATION OF TIMOTHY J.
WALTON IN SUPPORT OF
OPPOSITION TO MOTION FOR

)
)
Plaintiff, )
)
KENNEDY-WESTERN UNIVERSITY, etal,) SUMMARY JUDGMENT
)
)
)
)

VS.

Date: February 24, 2006
Time: 9:00 a.m.
Judge: Hon. Susan Illston

Defendants.

I, Timothy Walton, declare:
1. I am a member of the bar of the State of California with an office in the County of
Santa Clara, State of California and am attorney of record for Plaintiff herein. My business

address is 407 South California, Suite 8, Palo Alto, CA 94306.

DECLARATION OF TIMOTHY J. WALTON|
IN SUPPORT OF OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT]
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2. I believe that this Declaration is timely filed pursuant to Northern District Local Rule
7-7(d).

3. Assertions by Defendant KENNEDY-WESTERN UNIVERSITY in its motion for
summary judgment are belied by the evidence it has produced.

4. Attached as Exhibit "A" is a true and correct copy of a contract with Boca
Networks.com, LLC showing that the Defendant did not require the vendor to use double opt-in,
demonstrating that Defendant agreed to pay for email advertising, and which includes a mutual
indemnity clause.

5. Attached as Exhibit "B" is a true and correct copy of email from Shea Parks sent prior
to the effective date of CAN-SPAM which shows knowledge of the false header prohibition.

6. Attached as Exhibit "C" is a true and correct copy of a June 17, 2004, email message
from Shea Park which demonstrates exactly those provisions of the law which concerned
Defendant Kennedy-Western University, and notably lacking any discussion of false or forged
headers.

7. Attached as Exhibit "D" is a true and correct copy of a June 3, 2004, email message
from Shea Park which admits that opt outs requests are not being honored.

8. Attached as Exhibit "E" is a true and correct copy of an October 28, 2004, email
message from Shea Park which shows that double opt-in is not a requirement of Defendant
Kennedy-Western University, and the Defendant is satisfied with the single opt-in information of

date, time and Internet protocol address.

DECLARATION OF TIMOTHY J. WALTON|
IN SUPPORT OF OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT]
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9. Attached as Exhibit "F" is a true and correct copy of a June 7, 2004, email that shows
that email advertising approval did not require accurate header information.

10. Attached as Exhibit "G" is a true and correct copy of June 17, 2004, email message
from Shea Park that shows that Peak was responsible for the email ad sent to Andrew Meredith.

11. Attached as Exhibit "H" is a true and correct copy of a July 26, 2004, email message
to Shea Park which shows that NetBlue was using unsolicited commercial email.

12. Attached as Exhibit "I" is a true and correct copy of a December 3, 2003, email which|
shows that Shea Park included YF Direct on the "do not approach" list."

13. Shea Park testified in her deposition in this action that NetBlue used to be YF Direct.
I am informed and believe that NetBlue did in fact used to go by the name of YF Direct.

14. Attached as Exhibit "J" is a true and correct copy of the Declaration of Steve Berns in
this action which shows that Contour Media Group sent email advertising to Plaintiff
Hypertouch, Inc.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct. Executed at Palo Alto, California on February 3, 2006.

/s/ Timothy J. Walton
TIMOTHY J. WALTON

DECLARATION OF TIMOTHY J. WALTON|
IN SUPPORT OF OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT]
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Exhibit "A"
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Bradley Brownstein

From: Shea L. Park, Ad-Spark.com [shea@ad-spark.com]

Sent: Wednesday, December 31, 2003 12:54 PM

To: Shea L. Park

Subject: Re: Can-Spam Act - Important information for Advertisers of Kennedy-Western University
Importance: High

article_880.pdf

Happy New Year!

Please be sure all partners and affiliates are in full compliance with the
new-Can-Spam Act when sending out email for Kennedy-Western University
by Jan. 1, 2004.

Please SUMBIT a SAMPLE of the Kennedy-Western University email ad
copy that will launch after Jan. 1, 2004.

Act Requirement
1. Prohibits falsifying transmission (header) information.

Email Provider Action ltem. (No Advertiser Action Required)

1.A. Email Providers will require that all transmission information clearly
and accurately identifies the sender of the email. We interpret this
provision to go beyond the technical information that is contained in the
header and to also include a FROM line that clearly identifies the company
and/or list that is sending the email, as currently stated in our affiliate
rules. This policy also prohibits placing the name of the advertiser, the
subject of the advertisement or any false or misleading information in the
FROM line. We will continue to diligently enforce this provision through
spot checks, seeded email addresses,and anonymous compliance checks.

Act Requirement
2. Prohibits false or misleading SUBJECT lines for commercial email

Email Provider Action item (Advertiser Action Required)

2.A. All SUBJECT lines shall be pre-approved by the Advertiser on
all email campaigns. Each provider will be given at least 5 subject lines
that are reasonably and accurately related to the subject matter of the :
email advertisement. These SUBJECT lines will be REQUIRED of all publishers
who wish to send email. Requests for changes will be sent to the advertiser
for approval.

Act Requirement

3. Requires that commercial email include a clear and conspicuously
displayed mechanism for recipients to object to receiving email AND requires
senders to comply with objection requests within 10 days of the request.

Email Provider Action item (No Advertiser Action Required)

3.A. Email Provider will continue to require that all email contain a

clearly displayed, functioning unsubscribe link. Building on this
long-standing policy, Email Provider will also require that the unsubscribe
is a universal unsubscribe from the company such that no further offers will
be sent out to the unsubscribed email address, regardless of the fact that
one company may have the name on muitiple distinct lists.

Act Requirement



-04-cv- - : i 2/03/2006
4. Clear identiﬁca%gr;sﬁmgf't Lelé:r}wlal 5152:9%0 lcl:itaticl)Dr{qument 1 _ Filed 02/0

Email Provider Action item (No Advertiser Action Required)

4.A. Email Provider will require a statement in all email that identifies

the email as a commercial solicitation. This may be done in one of several

ways, for example: in the subject line, at the top of email, in the body

of the email or at the end of the email.

Act Requirement
5. Requires that senders provide a valid postal address.

Email Provider Action item (No Advertiser Action Required)

5.A. Email Provider will require that all email contain a valid postal
address of the sender. This postal address should be listed at the top or
bottom of each email.

Act Requirement _ ,

6. The Act establishes liability for promotions involving commercial email
sent with false or misleading transmission information, irrespective of
whether the business itself is sending the email messages if the business
should have known that email was being sent in violation of the Act and
failed to take reasonable action to prevent or report such actions.

Email Provider (Advertiser Action Required)

6.A. Email Provider has established procedures to monitor and take
reasonable actions to prevent violations of its procedures. An Email
Provider's office will monitor compliance with the above requirements.
Violators will be removed from the program and will not be able to conduct
further email campaigns. Networks and advertisers should take appropriate
actions to ensure that they monitor all marketing partners in a similar
fashion. ‘

Kennedy-Western University views the Can-Spam Act as a positive development
for email marketing as it sets a national standard and overrides the often
conflicting state laws. Practiced properly, email marketing will continue

to be a powerful marketing tool for advertisers and website publishers.

Page 8 of 44
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Bradley Brownstein

From: Shea L. Park, Ad-Spark.com [shea@ad-spark.com]
Sent:  Thursday, June 17, 2004 11:48 AM

To: Bob Gordon

Subject: Fw: KWU ad campaign

1i Bob,

lere are the items for KWU campaign.
‘rom: Distance-Learning

subject Line: See choices below

seeds: shea@ad-spark.com

suppression File: Will be sent from KWU directly

1ere are all creative deliverables for KWU campaign.

I) Directions to KWU's ad library is at bottom of this email . A few ads are attached, however you can review their ad libary as well.
2) Attached is text version of email ad.

3) URL to embed in ad copy: http://www.kw.edu/ref/default.asp?COID=GLRSC&crt=00010&token= Please place your
publishers ID number after the = sign in the above URL

4) Below are all the things needed so the mailing is compliant with the can spam act.

KWU's opt-out: Click here to unsubscribe from receiving Kennedy-Western University emails. -

Link to: http://www.kw.edu/optout_contact.asp

Address for ad copy- Kennedy-Western University, 200 West 17th Street, Cheyenne, WY 82001-4412

5) Subject lines you can choose from:

Flexible degree programs for busy adults

Distance-learning, at your own pace
Work full-time while earning your degree

Advance Your Career
Want to get ahead in your career?

Self-paced degree programs for busy adults
Study online anywhere, anytime
Ad Library:

Please use ads numbered on the left hand that are 00020 and higher. Best email ads are # 00052, 00055, 00100,
00132, 00133. And the attached are also good.

> > http://www kw.edu/ref/PartnerCreatives/kwubanners.asp

[Wiele Vi Ta AT



{essage

1/23/2005

Case 3:04-cv-05203-SlI

>>

> > log in with this info:
> >

> > UID: kwupartner
>>PW: q123w

>>

>

Thank you,

Shea

Shea L. Park

Founder, Ad-Spark.com
email: shea@ad-spark.com
AIM: sheaadspark

Office: 406-664-3131

_ Fax: 240-526-8278

Document 117

Filed 02/03/2006
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. New email_txt_YF
with a college degree, you can earn so much more -
as much as $2.2 million over your career*.

Kennedy-Western University's convenient online degree
programs are designed for today's busy professionals.

Click here for a FREE catalog:

Earn a B.S., M.S., or PH.D. degree faster than at traditional universities
No classroom attendance required

Credit for work and education experience

Learn at your own pace

Same curriculum used in universities across the country

offering industry recognized degree programs for over 18 years

sallie Mae/SLM Financing as low as $50 per month

VVVVVVY

Click here for a FREE catalog:

Kennedny¢stern'Universipy
A leader in online-learning

e

* US Census Bureau

Page 1
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From: Sheal. Park, Ad-Spark.com [shea@ad-spark.com]
Sent:  Thursday, June 03, 2004 12:20 PM

To: Shea L. Park, Ad-Spark.com

Subject: Fw: CatalogRequestRef page problem

dlease see the complaints below KWU is receiving.
Jumerous complaints are saying that their unsubscribe links are not working.
dlease check so that all ad copies have a functional opt-out link for KWU.

Slick here to unsubscribe from receiving Kennedy-Western University emails.
>r copy and paste the following link into your browser: http://www kw.edu/optout _contact.asp

Thank you
Shea

----- Original Message -----

From: Chad Clark

To: Shea Park (E-mail) ; Rob Sternburg

Sent: Thursday, June 03, 2004 12:39 PM
Subject: FW: CatalogRequestRef page problem

and the saga continues...

----- Original Message-----

From: Murrell - Roaming Server [mailto:crabs4t@maglobe.net]
Sent: Thursday, June 03, 2004 5:14 AM

To: webmaster@kw.edu

Subject: CatalogRequestRef page problem

The nature of the problem or error message is:

[ am trying to unsubscribe and I am getting a FORBIDDEN message.
Kindly do it now and confirm my unsubscription to ypur unsolicited e-mails.
----- Original Message-----

From: Tom and Mindy Gee [mailto:tom_mindygee@computerfactory.com]
Sent: Thursday, June 03, 2004 11:41 AM

To: webmaster@kw.edu
Subject: CatalogRequestRef page problem

The nature of the problem or error message is: [ am unable to remove myself from your mailing list.

tom_mindygee@computerfactory.com

-----QOriginal Message-----

From: April Simpson [mailto:asimpson@famlit.org]
Sent: Thursday, June 03, 2004 5:36 AM

To: webmaster@kw.edu

Subject: CatalogRequestRef page problem
Importance: High

5/18/2005
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Take me off of your list. When | go to the unsubscribe link it tells me | don't have permission. | will notwaste money on a stamp or a
phone call. Take me off now.

5/18/2005
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From: Steve Berns [steve@peakadvertising.com]
Sent: Thursday, October 28, 2004 12:11 PM
To: '‘Shea L Park’

Subject: FW: DO NOT EMAIL KWU ANYMORE
importance: High

Hi Shea,

| found it! Here is the info you need.

Best regards,

Steve Berns
President

Peak Advertising, LLC
tel 818.766.0171

fax 818.766.0371
AIM: StevePeakAdv

From: IT Department [mailto:it@contourmediagroup.com]
Sent: Thursday, June 17, 2004 2:37 PM

To: steve@peakadvertising.com

Cc: Jake@contourmediagroup.com

Subject: FW: DO NOT EMAIL KWU ANYMORE
Importance: High

Steve,

All mailing for KWU has been halted. I pulled the following information from our database. Please keep me posted on this
complaint and let me know how many leads we have at this point. Also, please send an email indicating when you would like us to

start mailing again.

-Tim
Fname [Lname Email Stamp IP
Andrew |Meredith |andrew@anvil.org (8/6/2001 9:06 62.49.18.108

From: Steve Berns [mailto:steve@peakadvertising.com]
Sent: Thursday, June 17, 2004 3:30 PM

To: 'Jake Adams'; 'IT Department’

Subject: DO NOT EMAIL KWU ANYMORE
Importance: High

| need to speak with you at once about this. | need time,date, IP, and optin source for the complainant | sent you.

do not send any further KWU emails.

5/18/2005

In the meantime,



Message
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Steve Berns
President

Peak Advertising, LLC
tel 818.766.0171

fax 818.766.0371
AIM: StevePeakAdv
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From: Steve Berns [mailto:steve@peakadvertising.com]

Sent: Thursday, June 17, 2004 11:55 AM
To: 'Jake Adams'

Cc: 'IT Department’

Subject: URGENT

Importance: High

| need someone from your company to call me immediately about the email message below and the attached email.

Steve Berns
President

Peak Advertising, LLC
tel 818.766.0171

fax 818.766.0371
AIM: StevePeakAdv

From: Andrew Meredith [mailto:andrew(@anvil.org]
Sent: Thursday, June 17, 2004 2:22 AM
To: abuse@kw.edu ; Bob Patterson

Subject: [Fwd: Study online anywhere, anytime!]

Hi There,

Were you aware that someone is sending out Spam on your behalf?

If you were, are you aware that the vast majority of the (probably

several million) recipients will see this as being a last ditch

desparate measure and a signal that KW is *not the sort of place they

should consider using. It will in fact render any further marketing

attempts, of any kind, in their direction, completely useless. With

Spam, the usual ratio of hits to "completely turned off" is microscopic.

So each time you celebrate over a hit from this approach, do bear in

5/18/2005
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mind the thousands of "S- PG AR ardach HGiment 117

If you were not aware of this, you might like to track down who did it
and stop them now before they cause any more damage!

ADM

Andrew Meredith BEng CEng CITP MBCS MIEE
The Anvil Organisation Ltd.

Director

Tel: +44 (0) 1249 444240 Email: andrew@anvil.org

Mob: +44 (0) 7802 389007 Web: http://www.anvil.org/

Need a Systems Administrator, just not a whole one?

Try our "As you need it" support and training services.

Steve Berns
President

Peak Advertising, LLC
tel 818.766.0171

fax 818.766.0371
AIM: StevePeakAdv

Filed 02/03/2006 Page 19 of 44

Page 3 of 5

From: Jake Adams [mailto:jake@contourmediagroup.com]
Sent: Monday, June 07, 2004 6:21 PM

To: steve@peakadvertising.com

Subject: KWU invoice - May

Steve,

Here's May's invoice. please pay asap... feel free to use our Fed ex account #267983828. Thanks.

Jake Adams

Contour Media Group
jake@contourmediagroup.com
www.contourmediagroup.com
P: 954-783-3065 x 306

F: 954-783-3077

5/18/2005
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applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution, or use of the information contained herein is STRICTLY PROHIBITED.

If you received this transmission in error, please contact the sender immediately by reply e-mail and destroy the
material in its entirety, whether in electronic or hard copy format.

Thank you

From: Steve Berns [mailto:steve@peakadvertising.com]
Sent: Monday, June 07, 2004 4:50 PM

To: 'Jake Adams'

Subject: RE: KWU invoicing?

Hi Jake,
Final Number for KWU May 202 leads. Please send me an invoice.

Best regards,

Steve Berns
President

Peak Advertising, LLC
tel 818.766.0171

fax 818.766.0371
AIM: StevePeakAdv

From: Jake Adams [mailto:jake@contourmediagroup.com]
Sent: Sunday, June 06, 2004 4:23 PM

To: steve@peakadvertising.com

Cc: IT Department

Subject: RE: KWU invoicing?

Hi Steve,

Let me know what the totals are and through what time frame so we can get you invoiced ASAP. Thanks.
Jake Adams

Contour Media Group

jake@contourmediagroup.com

www.contourmediagroup.com

P: 954-783-3065 x 306
F: 954-783-3077

=

This transmission may contain information that is privileged, confidential and exempt from disclosure under
applicable law. If you are not the intended recipient, you are hereby notified that any disclosure, copying,
distribution, or use of the information contained herein is STRICTLY PROHIBITED.

If you received this transmission in error, please contact the sender immediately by reply e-mail and destroy
the material in its entirety, whether in electronic or hard copy format.

Thank you

5/18/2005
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From: Steve Berns [mailto:steve@peakadvertising.com]
Sent: Tuesday, June 01, 2004 1:51 PM

To: 'Jake Adams'

Subject: RE: KWU invoicing?

Hi Jake,

I'll need an invoice from you, but | don't have the final numbers from KWU yet. | should see them in a few days. Right
now you're at about 215. I'll need an invoice from you.

You can resume sending mail for KWU if you'd like, also.

Thanks,

Steve Berns
President

Peak Advertising, LLC
tel 818.766.0171

fax 818.766.0371
AIM: StevePeakAdv

From: Jake Adams [mailto:jake@contourmediagroup.com]
Sent: Monday, May 31, 2004 5:35 AM

To: steve@peakadvertising.com

Cc: IT Department

Subject: KWU invoicing?

Steve,

Do we need to send an invoice or will you automatically cut us a check for KWU? If you need an invoice please send
me the details so we can get the paperwork processed. Thanks.

Jake Adams

Contour Media Group
jake@contourmediagroup.com
www.contourmediagroup.com
P: 954-783-3065 x 306

F: 954-783-3077

%]

This transmission may contain information that is privileged, confidential and exempt from disclosure
under applicable law. If you are not the intended recipient, you are hereby notified that any disclosure,
copying, distribution, or use of the information contained herein is STRICTLY PROHIBITED.

If you received this transmission in error, please contact the sender immediately by reply e-mail and
destroy the material in its entirety, whether in electronic or hard copy format.

Thank you

5/18/2005
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Exhibit "F"
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Bradley Brownstein

From: Shea L. Park, Ad-Spark.com [shea@ad-spark.com]
Sent: Monday, June 07, 2004 8:58 AM
To: Kristine Latronica

Subject: Fw: [SP] Work full-time while earning your degree

Thanks for seeing me.

f this was by any chance and approval request, it is approved.

Thanks
Shea

lo: shea@ad-spark.com
5ent: Monday, June 07, 2004 9:57 AM
Subject: [SP] Work full-time while earning your degree

You received this email because you joined CreditGift.com.

Click here to unsubscribe from receiving Kennedy-Western University emails.
or write to the following address:
Kennedy-Western University
200 West 17th Street
Cheyenne, WY 82001-4412

Take yourself off this list by sending a blank email here Or write to CustomerService, PO Box 390520,
Mountain View, CA $4039-0520

This meésage was sent to the address shea@ad-spark.com

5/23/2005
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From: Shea L. Park, Ad-Spark.com [shea@ad-spark.com]
Sent: Thursday, June 17, 2004 11:35 AM

To: Rob Sternburg

Subject: Re: [Fwd: Study online anywhere, anytimel]

Hi Rob,

This is one of Peak’s publishers. I'll tell them to stop them immediately!
THEY are not even running approved copy.

Shea

----- Original Message -----

From: "Rob Sternburg" <Rob@kw.edu>

To: "Shea Park (E-mail)" <shea@ad-spark.com>
Sent: Thursday, June 17, 2004 12:31 PM

Subject: FW: [Fwd: Study online anywhere, anytimet]

Hi Shea,
Can you determine who this provider is?

Thanks

Rob Sternburg

Marketing Specialist

Kennedy-Western University

818-707-4318

rsternburg@kw.edu <mailto:rsternburg@kw.edu>

————— Original Message---— ‘
From: Andrew Meredith [mailto:andrew@anvil.org]
Sent: Thursday, June 17, 2004 2:22 AM

To: abuse@kw.edu ; Bob Patterson

Subject: [Fwd: Study online anywhere, anytime!]

Hi There,
Were you aware that someone is sending out Spam on your behalf?

If you were, are you aware that the vast majority of the (probably
several million) recipients will see this as being a last ditch

desparate measure and a signal that KW is *not the sort of place they
should consider using. It will in fact render any further marketing
attempts, of any kind, in their direction, completely useless. With
Spam, the usual ratio of hits to "completely turned off" is microscopic.
So each time you celebrate over a hit from this approach, do bear in
mind the thousands of "never in a million years" that each represents.

If you were not aware of this, you might like to track down who did it
and stop them now before they cause any more damage!

ADM
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Andrew Meredith BEng CEng CITP MBCS MIEE
The Anvil Organisation Ltd.
Director
Tel: +44 (0) 1249 444240 Email: andrew@anvil.org
Mob: +44 (0) 7802 389007 Web: http://www.anvil.org/
Need a Systems Administrator, just not a whole one?
Try our "As you need it" support and training services.

Page 26 of 44
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From: Kristine Latronica [klatronica@netblue.com]

Sent: Monday, July 26, 2004 11:14 AM

To: Shea L. Park, Ad-Spark.com

Cc: klatronica@netblue.com

Subject: RE: UCE Complaint (Study online anywhere, anytime)
Hi Shea,

Email: kennwood@rochester.rr.com

Signup Site: www.YourGiftCards.com

Signup Date: 07/23/04 10:55:43

IP Address: 24.169.148.76

User has been opted out effective immediately July 26, 2004.

I am going to talk to my email group about the falling lead quality.

Regards,
Kristine

————— Original Message-----

From: Shea L. Park, Ad-Spark.com [mailto:shea@ad-spark.com]
Sent: Monday, July 26, 2004 10:57 AM

To: Kristine Latronica

Subject: Fw: UCE Complaint (Study online anywhere, anytime)

Hello Kristine,
We've had trouble with this database before through adteractive.

Please provide

1) This persons opt-in record (name, email, opt-in location, date, and

P .

address) KWU's COO keeps a file for future reference in case something
does

resuits in a legal battle.

2) Please opt this person out from receiving any more email from this

list

or KWU.

Also, Kim the analyst said were were slipping in quality of leads this
month

from May and June's efforts.

Can you expire working with this database for now and see if that helps
pick

conversions back up?

Shea

————— Original Message ----- .

From: "Bob Patterson” <Bob@kw.edu>

To: "Shea Park (E-mail)" <shea@ad-spark.com>

Cc: "Rob Sternburg” <rsternburg@kw.edu>

Sent: Friday, July 23, 2004 6:44 PM

Subject: FW: UCE Complaint (Study online anywhere, anytime)
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Sent: Friday, July 23, 2004 4:49 PMm

To: Bob Patterson

Subject: UCE Complaint (Study online anywhere, anytime)

I have received the attached unsolicited e-mail from
someone at your domain.

I do not wish to receive such messages in the future, so
please take the appropriate measures to ensure that this
unsolicited e-mail is not repeated.

Return-path: <bounce-kennwood#rochester.rr.com@851 77221.ygcevent.com>
Received: from ms-mta-02 (ms-mta-02-smtp [10.10.4.6]) by
ms-mss-01.nyroc.rr.com (iPlanet Messaging Server 5.2 HotFix 1.21 (built
Sep

8 2003)) with ESMTP id <011B008VSRYP1 I@ms-mss-01.nyroc.rr.com> for
kennwood@rochester.rr.com; Fri, 23 Jul 2004 18:04:02 -0400 (EDT)
Received: from nymx04.mgw.rr.com (nymx04.mgw.rr.com [24.92.226.25]) by
ms-mta-02.nyroc.rr.com (iPlanet Messaging Server 5.2 HotFix 1.21 (built
Sep

8 2003)) with ESMTP id <0l1 BOOBRMRYPPH@ms-mta-02.nyroc.rr.com> for
kennwood@rochester.rr.com (ORCPT kennwood@rochester.rr.com); Fri, 23 Jul
2004 18:04:01 -0400 (EDT)

Received: from mta02.ygcevent.com ([64.62.249.73]) by nymx04.mgw.rr.com
(8.12.10/8.12.8) with ESMTP id iBNMOVk2017686 for
<kennwood@rochester.rr.com>; Fri, 23 Jul 2004 18:00:34 -0400 (EDT)
Received: by mta02.ygcevent.com (PowerMTA(TM) v2.0r4) id h0658404r2g;j;
Fri,

23 Jul 2004 15:00:29 -0700

Date: Fri, 23 Jul 2004 18:00:33 -0400 (EDT)

From: Distance Learning

<bounce-kennwood#rochester.rr.com @85177221.ygcevent.com>

Subject: Study online anywhere, anytime

To: kennwood@rochester.rr.com

Message-id: <200407232200.i6NM0OVk201 7686@nymx04.mgw.rr.com>
MIME-version: 1.0

Content-type: text/html; charset=iso-8859-1

Content-transfer-encoding: binary

X-Virus-Scanned: Symantec AntiVirus Scan Engine

Original-recipient: rfc822;kennwood@rochester.rr.com

<HTML>
<HEAD>

<META HTTP-EQUIV="Content-Type" CONTENT="text/ntml; charset=is0-8859-1">
</HEAD>

<BODY BGCOLOR=#FFFFFF LEFTMARGIN=0 TOPMARGIN=0 MARGINWIDTH=0
MARGINHEIGHT=0>

<center>

<a
href="http://194.yfdemail.com/o.jsp’?oid=194&pid=1844165635&cid=0&lid=194
" target="_blank"><IMG
SRC="http://ads.yourfreedvds.com/creatives/email/img/kw1 .gif" WIDTH=600
HEIGHT=400 ALT="Click here for a free catalog” align="center"
border="0"></A><p>

<hr>

<font face="Tahoma" size="1" color="#000000"><A
HREF="http://www.kw.edu/optout_contact.asp">CIick here to
unsubscribe</A>

from receiving Kennedy-Western University emails.<br>

or write to the following address: <BR>
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Kennedy-Western University<br>

200 West 17th Street<br>

Cheyenne, WY 82001-4412<br>

</font>

</center>

<br>

<pr>

<div id="footer">

If you do not wish to receive special offers, discounts, and<br>

coupons from Yourgiftcards.com, please do one of the following:<br><br>
<a href="http://www.yourgiftcards.com/unsub_form_o.jsp" target="_blank">
Use this link to unsubscribe</a><br>

OR write us at Customer Service<br>

PO Box 390520, Mountain View, CA 94039-0520

</div>

</BODY>

</HTML>
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From: Sheal.Park, Ad-Spark.com [shea@ad-spark.com]
Sent: Wednesday, December 03, 2003 12:27 PM

To: Shea L. Park, Ad-Spark.com

Subject: Re: please do not approach

ello please do not approach Jumpstart technologies for KWU's offer.
nother partner owns that list relationship.

'so here is the updated partner list of partners not to approach for us.

1ank you,

> > > Qur partners direct or through another network
ulizimedia

Jualamait
atamarketplace
ailgravity

lectronic Marketing Systems
ptin-Real big's CPA Empire
esult Driven Marketing
idrive.com;

ddictive Marketing
‘ekData

fer web
inetinternational.com;
musica.com;
elistgroup.com;
rrapass.com;
irrentmail.com;
acificmediaproject.com;
arketvenue.com;
imedia.com,
argetinternet.com;
rphermarketing.com;
atimus.com;
oridnets.com;
arkedmail.com;
oplusmedia.com;
axtaisle.com,
ygoodoffers.com;
yptionsunlimited.com;
sjdirect.com

pmail

al offers.com
onsumerbase
LeadClick

Vendare Group

> Felton Media

> RadixGroup

> Marked Mail (pending contract)
> Responsiveemail

> Mightmedia

> emailhello

> imarket

> nextoptin

> memolink

> offertime

> Free.com

> datastream group

> directconnect media
> hula media

'23/2005
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> network60 Case 3:04-cv-05203-SlI

> broadvision

> ion entertainment

> permission data

> massive communications
> total edata

> passionup

> greenmail

> directglick

> coverclicks

> restorationmedia

> freeze.com

> allrecipes

> clickformail

> accipiter

> advize

> jdrmedia

> adsdirect

> leadclick

> mybeautycenter

> theadmanager

> wowoffers

> aaavirtual

lailywebdeals

zquifax

ntermark Media

viyLeads

ROl Network

:ustomoffers (only with long form)
lotcompromotions.net
Nyzerinc.com.

(Fdirect

lunomail

Jetzero

> > > Headhunter/ careerbuilder.com
> > > WetFeet

> > > Net-Temps, Inc. _
> > > Directleads (subscriberbase.com)
» > > Performics

» > > Datamark

» > > Quinstreet

» >>Webclients

» > > Targetemaildirect

» > >imozo

» > > VentureDirect

» > > Topica (career)

» > > ClickAgents (owns topica relations)
» > > Valueclick (onresponse, zmedia)
* > > ROINetwork

* > > bargaindog.com

* > > about.com

- > > List-universe

* > > Nationjobs.com

' > > Rhinocerous LLC

» > > Aptimus

* > > [nnovatelt
->>DaTran

» > > EDemographic

* > > Martin Worldwide

> > Cross media

> > Pal Talk-CPM

> > FatTail

- > > affiliatefuel

' > > monster

23/2005
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> > > Colleges.com

> > > Universities.com

> > > flipdog

> > > fastweb

> > > computerjobs.com

> > > directsynergy

> > > SmartDM

> > > gl earners.com Inc.

> > > Salary.com and all affiliated sites

> > > Atlas Education Group

> > > Rising Results

> > > Internet Wire

>

> http//www.showmethedeals.com/interests.aspx.
> > > NO freebie emaii lists

> > > NO Gaming lists

» > > NO Dating lists

> > > NO Rewards lists

> > > NO joke list

> > > These we have not been fond of their opt-in processes or qualified %
> > > SniperMail ???

» > > buybidwin (not testest, bad reputation)

> > > redmoss (not testest, bad reputation)

> > > e-listmarketers (not testest, bad reputation)

> > > emailmaestro (not testest, bad reputation)

» > > e-direct naviant

» > > Opinion Survey

ea

ea L. Park

under, Ad-Spark.com
1ail: shea@ad-spark.com
ice: 406-664-3131

iX: 240-526-8278

13/2005
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PEAK ADVERTISING, LLC
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BUTLER & MARMARO LLP
87016)

STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

HYPERTOUCH, INC., a California-
corporation,

Plaintiff,
V.

KENNEDY -WESTERN UNIVERSITY, a
Wyoming corporation, and DOES
1 through 100, inclusive,

Defendants.
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DECLARATION OF STEVE BERNS

I, Steve Berns, declare as follows:

1. I know the following facts of my own personal

knowledge and if called to testify, could and would so testify.

2. Peak Advertising, LLC has been in business since
March of 2004. I founded the company along with Mr. Phil
Rosenthal. Mr. Rosenthal and I have collectively 8 years

experience in the online advertising industry.

3. Our philosophy is, and has always been, to provide
the best possible service to our advertiser clients while
complying with the law. It is not in our best interest -- or our
clients’ -- to continue to use a provider that is receiving

complaints.

4. In particular, we do business only with legitimate
vendors that are compliant with CAN-SPAM and, before dealing with
a vendor, take reasonable steps to determine that the vendor is

compliant with such law.

5. Over the years, we have contracted for CAN-SPAM
compliant emails with many different email providers. 1In the
rare event of a complaint, as is evident in the email chains
provided, we take immediate action to suspend the email provider

(which we did here) and request the opt-in information for the

]

DECLARATION OF STEVE BERNS
LA 3340170 v1 C 04-05203 sSI
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complainant.

6. Peak Advertising's work for Kennedy-Western
University ("KWU") consisted solely as a media buyer for KWU's
lead generation campaigns; Peak Advertising did not send any
emails to potential customers of KWU. A true and correct copy of
Peak Advertising's contract with KWU is attached hereto as
Exhibit A. Peak Advertising provided services to KWU for six
months; Mr. Rosenthal and I provided services to KWU for almost 4

years at our prior company.

7. Peak Advertising contracted Contour Media Group
("CMG") as an email vendor for the KWU campaign based on the

following several reasons:

It had used CMG on several occasions for other
campaigns in the past (initially over a year ago) and did not
have any issues with their email lists and all of those prior

campalgns were CAN-SPAM compliant.

It talked with CMG prior to contracting them for
the KWU campaign and CMG confirmed that all of its email lists

were CAN-SPAM compliant.

Its investigation of CMG did not uncover any

negative information.

CMG was listed as an opt-in email provider on such

s

DECLARATION OF STEVE BERNS
LA 3340170 v1 C 04-05203 sSI
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directories as EmailResults.com, a known industry resource for
finding opt-in email lists and is advertised to the entire

internet advertising community.

CMG's websites stated that their email lists are

opt-in, compliant with CAN-SPAM and they would never spam.

8. The Peak Advertising-CMG contract (called
Insertion Order) stated "If conducting email campaigns,
publisher [CMG] must be 100% compliant with all state and Federal
spam laws including, but not limited to, the CAN- SPAM Act of
2003." A true and correct of that contract is attached hereto as

Exhibit B.

9. The email message that Peak Advertising approved
for delivery from CMG for KWU was compliant with CAN-SPAM. The
email had a legitimate subject line (not misleading), legitimate
advertiser message, working opt-out links for both advertiser and
email list provider, physical addresses for advertiser and email

list provider.

10. Unfortunately, CMG sent a different email message.

11. Peak Advertising received Hypertouch's email
complaint from KWU. It then researched the email to determine
which vendor may have sent it. At first Peak Advertising did not
think the email was from its vendors because Peak Advertising had

not approved that email. It was also difficult to determine the

DECLARATION OF STEVE BERNS
LA 3340170 vi C 04-05203 SI
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email's origin because Hypertouch did not send active links or an
email address that Peak Advertising could use to track down the

vendor.

12. Peak Advertising noticed that in the Bargain
Warrior email there was an identifier in the URL, the number,
10190. It then went back to all email vendors that it used in
the month in question. It discovered an approved CAN-SPAM

compliant email that had the same identifier in the URL. That

email was from CMG.

13. Upon further research into the Bargain Warrior
domain, Peak Advertising found that the domain (true-values.com)
in the URL used by CMG was owned by the same people that own

Bargain Warrior.

14. Peak Advertising immediately suspended the email
campaign with CMG. It emailed CMG, requested that the user be
removed from the list and we also requested the opt-in time,

date, and the IP address of the user in question.

15. CMG never resgponded.
16. Peak Advertising has never used CMG again.
17. Peak Advertising never had an ownership or

economic interest in KWU or CMG.

DECLARATION OF STEVE BERNS
LA 3340170 vl C 04-05203 SI
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18. Peak Advertigcing never: (a) had “"asctual knowledge"
that goods, products, property or services are promoted in a
commercial electronic mail message that violates section 5(a) (1);
and (b) received, or expected Lo receive, an economic benefit
from such promotion. (Peak Advertising was a vendor for KWU; KWU

received an economic¢ benefit from the promotion.)

I declare under penalty of perjury under the laws of
the United States of America that the foregeing is true and
correct and that this declaration was executed on the _ day of

Mareh, 2005, at Los Angeles, California.

& <4 STEVE BERNS

DECLARATION OF STEVE BERNS
LA 3340170 +1 C 04-05203 81
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