o0 I N WU B W e

NN DN DN NN —

DECLARATION OF JAMES JOSEPH WAGNER

I, James Joseph Wagner, hereby declare as follows:

1. I am the President of Plaintiff Hypertouch, Inc. (“Hypertouch™) and have been so
since the inception of the company. In my capacity as‘ President and principal of Hypertouch, I
am familiar with the day-to-day business operations of Hypertouch and the nature and identity of
its customers. I have also conducted extensive evaluation and research into the e-mails which
are the subject of this lawsuit and am familiar with both their contents and my efforts to research
the role of the various Defendants in the advertising conducted in those e-mails.

2. I have personal knowledge of the information set forth herein, and I could and
would competently testify thereto if called as a witness. I make this declaration in support of
Hypertouch’s Motion to Tax the Memorandum of Costs of the ValueClick Defendants.

3. I have reviewed the Opposition briefing of the ValueClick Defendants and am
familiar with its contents. The ValueClick Defendants claim that Hypertouch’s action against
ValueClick and its subsidiaries was a “sham” litigation. Hypertouch’s action against the
ValueClick Defendants certainly was not a “sham” litigation, particularly given the ValueClick
Defendants’ admissions to their role as advertiser or the role of their affiliates as the sender of
thousands of e-mails sent to Hypertouch’s servers that were at issue in this case. Importantly, the
ValueClick Defendants have not disputed that Hi-Speed Media personnel actually sent 24 of the
e-mails at issue in this case. A true and correct copy of a sample of one of those 24 e-mails at
issue in this action as well as a version of the e-mail with the HTML code rendered for that same
e-mail is attached hereto as Exhibit 2, with the recipient e-mail address redacted to protect
recipient privacy. Also included in Exhibit 2 is a true and correct copy of an email to me from
Stacey Tipton, confirming her authorship of the Spanish text contained in the HTML source code
of the e-mail included in Exhibit 2.

4. The ValueClick Defendants’ assertion that videotaping all five days of my
deposition was a “necessary” expense is also not accurate. As the President of Hypertouch and

as Hypertouch’s principal, I would have attended every day of trial and been available to

13

PLAINTIFF HYPERTOUCH, INC.’S REPLY IN SUPPORT OF MOTION TO TAX MEMORANDUM OF
COSTS OF THE VALUECLICK DEFENDANTS

Doc. # CC-210394 v.1




(e i o -2 B N U R U U S NG S

Lo e S TP P Y
I L N U N Pt T

Defendants throughout trial to testify. Hypertouch should not have to pay for Defendants’
decision to videotape my depositions when 1 was available to testify in person at trial.
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed this Sth day of August, 2009 at Lowell, Massachusetts.

PNy

/ — r2
/ James Joseph Wagner
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NTDLy, 1/11/05 7:22 PM -0800, **SPAM** Handing out ipods : 1

BatesNumber : SFAN-V044314 CONFIDENTIAL
Return-Path: <jnnll29030furlévyi.timsvre,com>
Received: from [66.54.92.51) (HELO nb7.sbxess,com)
by mail.reasonabledoubt.com (CommniGate Pro SMIP 4.2)
with ESMIP id 16755828 for ; Tue, 11 Jan 2005 19:29:21 -0800
Received: from vgi.timsvrt.com (10,0.1,12)
by nb7.sbxess.com with QMQP; 11 Jan 2005 19:29:20 -0800
Po
Dates Tue,-11 Jan 2005 19:22:18 ~0800
From: NTDLy <NTDLy8vgi.timsvrt.com>
Subject: **SPAM** Handing out ipods
X-SpamPal: SPAM SHL+XBL 66.54.92,51
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NTDLy, 1/11/05 7:22 PM -0800, **SPAM** Handing out ipods

BatesNumber : SPAM-V044314 CONFIDENTIAL
X-Personar <x-man>
Return-Path: <jnnll29030furlevgi.timsvrt.com>
Received: from {66.54.92,51) (BELO nb7.shbxess.com)
by mail,reasonabledoubt.com (CommuniGate Pro SMIP 4.2)
with ESMIP id 16755828 for | Tue. 11 Jan 2005 19:29:21 -0800
Received: from vgi.timsvrt.com {10.0.1.12) :
by nb7.sbxess.com with QMOP; 11 Jan 2005 15:29:20 -~0800
Message-Id: <3k5bh7$23pboglkt5, £3pl0ln.com>
To: .
Date: Tue, 11 Jan 2005 19:22:18 ~0800
Froms NTPLy <NIDLyévgi.timsvrt.com>
Subject: **SPAM** Handing out ipods
MIME-Version: 1,0
X-Priority: 1136738585
Content-type: text/html; charset=us-ascii
X-SpamPal: SPAM SBL+XBL 66,54,92,51

<xX-html>
<html><body><mm

A las 22.50 una bengala inici el fuego - La Naci n

Eran las 22.50 de anoche cuando el cuartel de Bomberos de la Polic a Federal -recibi el primer llamade de alerta: una bengala
lanzada hacia el techo, revestido en gomapluma y tela, del local bailable Rep blica Cromagnon del barric de Once, gener un incendio

que r pidamente se propag y en menos de cinco minutos el lugar se convirti en el Infierno de humo y fuego.

Minutos antes, seg n los distintos testimonios recogides, a n no coincidentes del todo, indican que entre uno y tres chicos,
lanzaron luces de bengala, cuando el grupo de rock Callejeros acababa de iniciar su recital.

Key Vocabulary:

bengalas = flares

fuego = fire .

humo = smoke ! see e .. e
incendio = fire

ipiciar = to initiate, begin
techo = roof

posted by stacey € 11:28 AM

0 comments .
Saturday, December 18, 2004
Thanks s0 much for your notes about Bo Bol

I have received a lot of email from newsletter readers §& bloggers offering me condolences for the loss of our family's dog Bo - and I
wanted to thank you alll Thanks for your stories & kind words that have nelped make this week a bit more bearable. Bo Bo would love

to know that he's stil) the center of attention!
Blessings to all for a very Feliz Navidad :)
posted by stacey € 1129 PM

0 comments
Spanglish Christmas Poema

T newsletter reader forwarded this cute poem to us today, awthor unkmown - T
.

Christmas Poem

Twas the night before Christmas and all through the casa,
Not a creature was stirring... caramba, que pasa?

Los ninos were all tucked away in thelr camads,

Some in long undexwear, sowe in pajamas.

While mama worked late in her little cocina,

El viejo was down at the corner cantina.

Living it up with amigos, carracho!

Muy contento y poco borrachol

We had hung vp the stockings with mucho cuidado,
In hopes that old Santa would feel obligado.

To bring all the children, both buenos y malos,

A nice batch of dulces and other regalos.

outside in the yard there arose such a grito,

That I jumped to my feet like a frightened cabrito!
I ran to the window and looked out afuera,

And who in the world do you think that it era?

St, Nick in a sleigh and a big red sombrero,
Came dashing along like a crazy hombero.

And pulling his sleigh. instead of venados,

Were eight little burros, approaching volados!

As I watched as they came and this guaint little hombre

Printed for .@[127.0.0.1]
Exhibit “2”
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NTDLy, 1/11/05 7:22 PM -0800, **SPAM** Handing out ipods

Was simuting and whistling and calling by nombra,
"Ay pancho! Ay pepel Ay cucal Ay betol
"Ay chato! Ay chopoi, maruca y nistol"

Then, standing erect with his hand on his pecho,
He flew to the top of our very own techo.

With his round little belly like a bowl of jalea,
He struggled to squeeze down our old chiminea.
Then huffing and puffing, at last in our sala,
With soot smeared all over his red suit de gala.
He filled all the stockings with lovely xegalos,
For none of the ninos had been very malos.

Then chuckling aloud, seeming very contento,

He "turned like a flash and was gone like the viento.
And I heard him exclaim.., and this is verdad,
Merry Christmas to all,.. y reliz Navidad

posted by stacey & 1:27 PM

0 comments
Thursday, Decembar 16, 2004
Mi Querido Perro Bo Est en el Cielo Ahora

This week I don't have the heart to write much of a newsletter, because I am saddened by the loss of a very dear friend - my dog Bo.
No va a ser una Navidad tan feliz sin Bo...but we know in our hearts that he has gone to a better place. One request I have this week
is that L1f any of you know of a good Spanish blog for learning or teaching - pleage submit it to our new Spanish Blogger Directory.
We are hoping to build a nice directory of helpful blogs with family friendly content. Gracias y felices fiestas a todos!

"Bo Bo" era nuestro gran amigo agqu en la tierra por m s de 12 a os. Cas jam s ladraba, porque no le gustaba hacer mucho ru do.
Tampoco le gustaba ensuciarse - muy extra o Por un pexrro! Cuando yo estaba aqu en esta casa, ) se guedaba a mi lado en mi oficina
todo el d a, “"trabajando de asistente...® No hac a mucho trabajo, perc as es la vida de wn perro. Ojal gue todos un d a puedan
tener la suerte de conocer a un animal tan tierno y simp tico como Bo Bo. Te extra aremos!

—— . N
<a href=" H Limsvrt. 129030/1136738585/100924 /"><img sre="htep://ubb, timsvrt.con/ixconiva/849£1 . g4 £?1136738565 129030"
border="0"></a><br> " N -

<img sro="hutp://ubb.tingvre. con/ixeeniva/848L2 ., gif"></body></htnl> . X
. H

- &/®~html>
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From: Stacey Tipton
Subject: Re: Trying to Contact Stacey Tipton
Date: March 5, 2009 10:05:21 PM PST

To: Joe Wagner <

Hi Joe - my husband is a lawyer so | know how tough that work can be.

1) Would you be able to verify that the hidden text in the email is

your work? (hint, see: htip://www.spanish.bz/blog/2004_12_01_archive.htm)

Yes this is the text from my Spanish Learning. Blog

2) Would you bé able to verify that they used that text in the
attached email in a violation of your copyright?

Yes this is my copyrighted text

3) Would you be able to verify that you have never given permission to
anyone to use your blog text in spam?

I have never given permission to anyone to use my blog text in spam
Let me know if you need any kind of digital signature.

warm wishes
Stacey
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