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IN THI CGVRT 6P APPEALS 
FIRST APPELLATE DISTRICT OF OHIO 

ttAHIL'fON COUNTY, OH10 

CUPISTINE GARNER, APPBAL NO. C-910446 
TitIAL HO. A-88C3256 

Plaintiff -Appellant, : 

, ' and 

PATSY GhRNER, 

Plaintiff, 

and 

STANDARD PLM, 1NC.i 

Intervening Plaintiff, : 

VS . 
40RCHBRDINO BUICK, INC., :. 

JUDGMENT BNTRE 
F' , 

. .  
: ' _  HERBERT M Y R B  WISEMAN, 

d/b/a AUTORMA SALES, 

and 
I 1 WRECKS, INC., 

d/b/a W.I. AUTO SALES, 

Defendants-Appellees. : 
I 

I 

i -  
i '  
i 

This cause having bean heard upon the appeal, the record filed 

herein, briefs, and arguments 2nd 

Upor consideration thereof, it is the Order of this Court that 

the judgment 6f the trial court is xsversed and the cauae is 

remanded for the reasons set forth in the Decision filad herein and 

made a part hereof. 

And the Court, being of the opinion that there were reasonable 
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grounds for ticis appeal, allows no penalty. 

It is further Ordered that costs be taxed in compliance with 

App. I(. 21, that 3 COPY of this Judgment with a copy of the 

Decision shall constitute the mandate, and that said mandata shall 

be sent to the trial court for execution pursuant to '.pp. R. 27. 

Exceptions noted. 

To the Clerk: 

Enter upon the Journal of the Court on 12-2- q z  
per Order of the C o u r > F M ? -  . 

Presiding Judge 
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IH THE COURT 01 APPEALS 

FIRST APPELWTE DISTRICT OF OHIO 

#?WILTOH COUNTY, OHIO 

m r s r r m  G m m ,  APPEAL NO. C-910146 
TRIAL NO. A-8803256 

Plaintiff-Appellant, : 

and : 

PATSY GARNER, 

Plaintiff, : 

and 

ST&NN’)ARD PIWLH, INC., 

Intervening Plaintiff, : 

vs . u 
DORCHERDING EUICK, INC., 

HERBERT WAYNE W I Y a N ,  
d f bf a AU’EQRAMA SALES, 

WRECKS, INC.. 
d/b/a W . 1 .  AUTO SALES, 

Defendants-Appellees. : 

tin! -2 1992 

Civil Appeal From: Hamilton County Court of Common 

Judgment Appealed From is: 

Date of judgment Entry on Appeal: DecembeL- 2, 29‘,? 

Reversed and Cause Remanded 

” 

? 

Arthur P. Ann t4- nos, E s q . ,  No. 0018553, 10921 Reed Hartman Highway, 
su i te  200, Cincinnati, Ohio 45242, for Plaintiff-Appellant, 

‘I 

I 
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Uutphy C ?!organ, W - h h b  €I. Crackatt, E s q . ,  No. 0039736, and Kevin 
t. Uurphy, Esq., No. 0021810, 30 ?%st Fourth Street, Suite 210, 
P. 0. Box 92U, Neuport, Kentucky 41072-0928, far Def'andant- 
Appellaa Borcharding Buick, Inc., 

One Dayton Centre, Ste. 1800, 1 South Wain Straat, Dayton, Ohio 
45402-2017, for Defendant-Appellee Herbert Wayne Wiseman, d f b/a 
Auutorana Sales, 

Fauikner C Tepa and 3ohn C. ticoft, Esq., No. ' 0029518, 2100 Central 
Truat Tower, Cincinnati, Ohio 45203, fot Defondant-Appellee 
Hracka, Inc., d/b/a W.I. Auto Salat. 

, 

T i p 7  
rraund, Preate L Arnold and Patrick J. Jani8, E s q . ,  No. 0012194, I .I 

5 143 
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k!&umw& 
Thi8 cauno c a w  on to be heard upon the appeal, the transcript 

of the docket, journal entries and original papers fror tho 

Hadlton County court of Common Pleas, the tranzcript of the pro- 

ceedings, and the briefs and arguments of counsel. 

In hot complaint, plaintif f-appellant Christf ne Garner alleged 

that she purchamed a 1985 Buick Skylark fron defendant-appellea 

Borcherdirq Buick, Inc., in December 1986. Seven months latar, 

Garner's daughtor Patsy wrs involved in a single-car accident whilo 

driving the 1985 Buick. The cause of this accident remains un- 

known. 

Garnor further states that the car was originally owned by a 

person who was involved in an accident and that the car was 

declared a total loss. The car wa5 then acquired by State Farm 

Insurance and sold on a salvage tit?.e to defendant-appellee W.I. 

Auto Sales. H. I .  Auto Sales then 8old the vehicle with no alter- 

ations to defendant-appellee Autorama Sales. Autoraaa Sales re- 

stored t.ke vehicle and sold it to Borcherding Buick. 

Garner a180 alleged in her complaint that Borcherding Buick, 

Autorama Salos and W.X. Auta Sales committed aintentfonal acts in 

placing in the flow of commerce an inherently dangerous product.n 

She predicated tho defendant.' liability for thr damage8 aha sus- 

tained on two theoriea, v iz . ,  strict liability and violations bf 

the Ohio Consumer Sales Practices Act as contained in R.C. 1345.01 

et sag. 

w 
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All of the parties filed motion5 for sunmary judgment. The 

trlal court denied Garner's motion, granted the notion$ filed by 

Autorama sales and W.I. Auto Sales, and granted Borchvrdfng Buick,s 

notion only on the claims involving mtrict liability: Borcherding*m 

motion on the claims involving violations of the Ohio Consumer 

Sales Practices Act was denied.' Garner ti.?.n filed this appeal. 

On appeal, Garner raises two assignments of error challenging 

the trial court's denial of her notion for summary judgment and the 

trial court's granting of the motions for summary judgment filed by 

Autorama Sales and W.I. Auto sales.' For the reasons that follow, 

we reverse the judgment of the trial court and remand this cause. 

for further proceedings. 

Garner'8 two assignments ot error state as follows: 

1. The trial court erred in issuing summary judgment in 
favor of Autorana and Wrecks, Inc. [d/b/a W.I. Auto 
Sales] and further erred in denying summary judgment to 
the plaintiff because it did not review the depositions 
that had been submitted with the trial court that are 
still sealed. 

2. The dismissal of the plaintiff's cause of aeiiun 
based on the Ohio Consumer Sales A c t ,  R.C. 1345.01 et 
seq., pursuant to defendants, motion for summary judgment 
and the contemporaneous overruling of the plaintiff's 
motion for summary judgment was grroneous because the 
legislative intent as expressed in the statutory schema, 

'Tho trial court also granted H.I. Auto Sales' motion for sum- 
mary judgment with respect to the cross-claims filed against it by 
Borcherding Bufck and Autorama Sales, and denied Autorama Sales' 
motion for summary judgment with respect to the cross-claim filed 
against it by Borcherding Buick. These rulings are not involved in 
this appeal by Garner. 

?Garner 'abandoned' her claims against Borcherdfng Buick on the 
theory of strict liability. She, therefore, does not challenge the 
partial granting of Borcherding Buick's motion for summary 
judgment. 

7.- --*-- -'- - 
4 
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does not r&quir* tha oxfater.cr of contractual privity 
between the consunr and the seller as a prercquisito for 
the oparation of th8 rtatuto. 

The Ohio Consuner sales Practices Act, as contained in R.C. 
Chaptor 1345, sets forth the standards of conduct for supplier8 of 

C O ~ Y U R ~ ~  gouds. R.C. 1345.OP(A) provides as follows: 

No supplier shall commit an unfair or deceptive act or 
practice in connection vith a consumer transactiofi. Sach 
an unfair or deceptive act or practice by a supplier 
violates this section whether it occurs before, during, 
or after tho transaction. 

A supplier, as defined by the Ohio Consumer Sales Practices Act, 

includoa *a seller, lessor, as8ignor, franchisor, or other permon 

engaged in thr business of effecting or soliciting conburner trans- 
actions, whether or not he deals directly with the consurnar.n R.C. 

1345.0f(C). 

Tho trial court held that hutorama Sales and W.I. Auto Sales 

wero not %upplier?n in the transactions involving the car in this 

case bccauaa no privity of contract existed betwean them and 

Garner. The trial court relied on sfmpaon v .  Smith (19871, 34 Ohio 

Misc. 2d 7 ,  517 tf.E.2d 276, wherein the Licking County Municipal 

court stated that some privity of contract, regardless of hov 

riniaal, Bust exist  before a person may be considered (I supplier 

within tho maaning of the Ohio Conswar Sales Practices Act. 
A review of the Ohio Consumer salea Practices A c t  rovoals that 

nothing in the atatute providus that privity of contract is a 

prerequisite to the recovery of damages. Rather, the definition of 

a supplier under the Ohio Consumer Sales Practices Act include8 

those who enguge in the business of effecting consumer tran8ae- 
V.", . 
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tion., whether OF net they deal direct ly  v i th  the  consumer, R.C. 

1343.61(C). ?urthamore, 8 aupplirr's represontations bay violate  

th. Ohio C O n S U M I  Sales Practices A c t  whether they wmr %ofore, 

during, or after t h e  R.C. 1345.02(A). 

We believe t h a t  the  Ohio Consumer Sales Pract ices  A c t  was de- 

signed to protect consuw4rs damgad by a auppliar's deceptive prac- 

tice& which occur in  connection v i th  consuasr transactions.  See 

Weaver v.  J. C. Penney Co. (19771, 53 Ohio App. 2d 165, 372 N.G.2d 

633. We hold tha t  8 defendant must b. angagad i n  t h e  business of 

affecting ot so l ic i t ing  consuaertransactions, R.C. 1345.01(C), and 

tha t  the  dstondant rust have some connection t o  the  C O I I ~ U I I ~ I  t r a m -  

action i n  question in  order to be l i ab l e  as a suppl ier  for decep- 

t i v e  practiceewhieh v io la te  the Ohio Consumer Sales Practices A c t .  

See Haynslr v.  George Bslles Euick-GFC Truck (bec. 21, 1990), Luca8 

App. No. L-89-168, unreported. However, we do not in te rpre t  the  

s t a tu t e s  a s  requiriirg pr iv i ty  of contract between the  consumer and 

the defendant. 

Accordingly, w e  deternine tha t  the t r i a l  court  improperly 

granted 8uraary judguent t o  Autorara Sales and W . I .  Auto Sales on 

the theory t l i a t t h 3 r i  wa8 no pr ivi ty  of contract: between then and 

Garner. However, Garner must still show t ha t  these defendant. had 

aome connection w i t h  her transaction a s  a consumer with Borchsrding 

Buick. whether Garner has established such a connection batween. . 

t he  defendants and her consumer transaction m u s t  first be ascor- 

tained from the evidence subai'tted by the  par t ies  i n  support ot 
their mot'ione <or sumnary judgment. . 

6 
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Hawwar, 8P) sxaiination of the record rava8ls th8tthr anve- 

lopos cont8inhlg tho daporitionn filad by tho partiaa rmrrmin 

mwlad. since it appears from the record that the trial court, *in 

pasming Upon tho nrritm of a motion brought purmuant to Civ. R. I 6  

ham failed t o  read a daposition filed in harnony with the provi- 
#ions of that rule, the court has conmittad plain error.* Bordos 

v .  8e.t Shall, Inc. (July 25, 1979), Hanilton App. No. C-780340, 

unraported; sae Citron v.  Byorly (Apt. 3, 1991), Haailtan App. Nos. 

C-900151 and c-900240, unraportad. 

Garner#* two assignments of error are vall  taken. Ua, thmra- 

fore, ravmrse the judgment of tha trial court, and remand this 

aause Sot furthar proceedings in accordance vith this Dsci8ion and 

the law. 

DOAEI, P.J., KLUSHEIER and WZ, JJ. 

The Court has placed of record its own entry in t h i s  c a m  on 

the data of the release of this Decision. 
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