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SUN( INS _(- SUM-100

(CITACION JUDICIAL) solSBcoumusEOMLY
NOTICE TO DEFENDANT:
BAVI_SO AL DEMANDADO{; ]
aniel Balsam and DOES 1 through 50, inclusive

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):
ValueClick, Inc.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a
copy served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form If you want the
court to hear your case. There may be a court form that you can use for your response. You can find thesa court forms and more
information at the California Courts Online Se!f-Help Centor (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse
nearest you. If you cannot pay the fiting fee, ask the court clerk for a fee walver form, If you do not file your response on time, you may
lose the case by default, and your wages, money, and property may be taken without further warning from the court.

There are other legal requiremants. You may want to call an attorey right away. if you do not know an attorney, you may want to call an
attorney referral service. If you cannot afford an attorney, you may be eligible for free iegal services from a nonprofit legal services
program. You can locate these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California
Courts Online Self-Help Center (www.courtinfo.ca.gov/selthelp), or by contacting your local court or county bar association,

Tiene 30 DIAS DE CALENDARIO después de que Je entreguen esta cltacién y papeles legales para presentar una respuesta por escrito
en esta corte y hacer que se entregue una copla al demandante. Una carta o una [lamada telefénica no lo protegen. Su respuesta por
escrito tiene que estar en formato legal correcto si desea que procesen su caso en 13 corte. Es posible que haya un formularfo que usted
pueda usar para su respuesta. Puede encontrar estos formularios de Iz corte y mis Informacion en el Centro de Ayuda de las Cortes de
California (www.courtinfo.ca.gov/seifhelp/espanol’), en Ia biblioteca de leyes da su condado o en la corte que Je quede més cerca. Sino
puede pagar la cuota de presentacién, pida al secretario de la corte que le dé un formulario de exenclén de pago de cuotas, Sino presenta
su respuesta a tiempo, puede perder el caso por Incumplimiento y ia corte le podré quitar su sueido, dinero y bienes sin mis advertencia.

Hay otros requisitos legales, Es recomendable que llama a un abogade Inmediatamente. SIno conoce a un abogado, puede llamar a un
servicio de remision a abogados. SIno puede pagar a un abogado, es posible que cumpla con los requisitos para obtener servicios
legales gratultos de un programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitlo web de
Californla Legal Services, (www.lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de Californla,
{www.courtinfo.ca.gov/selfheip/espanol) o poniéndose en contacto con la corte o ef coleglo de abogados locales.

The name and address of the court is: CASE NUMBJ: - -

(El nombre y direccién de la corte es): ‘""”""’""g’ﬁ t-8 7 4 6 5 845
San Francisco Superior Court -
400 McAllister Street

San Francisco, CA 94102

Central Branch

The name, address, and telephone number of plaintiff's attorney, or plaintiff without an attomey, Is:

(El nombre, 1a direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):
John H, Ernster, SBN 59338 626-844-8800

Phil J. Montoya, Jr., SBN 124085

Ernster Law Offices, P.C. :

Pasadena, California 101

DATE: = d p k_ 1 Clerk, by < * - Deputy
(Fecha) (AUG 06 2007 (aor On ar Ll (Secretario) nelo (Adjunto)
{For proof of service of this summons, use Proof of Service of Summons (form POZ-010).)
(Para pme/bg_deen\n'ega de esta citation use el formulario Proof of Service of Summons, (POS-010)).

AR - NOTICE TO THE PERSON SERVED: You are served

1. [ as an individual defendant.
2. [] asthe person sued under the fictitious name of (specify):

3. ] onbehalfof (specify):

under: [_] CCP 416,10 (corporation) [_] cCP 416.60 (minor)
[_] CCP 416.20 {defunct corporation) CCP 416.70 {conservatee)
[__] CCP 416.40 (association or partnership) [ ] CCP 416.90 (authorized person)
] other (specify):
4. [__] by personal delivery on (date): Page 10of1

chmw.‘w Code of Civil Procedure §§ 412.20, 465
SUM-100 [Rev. January 1, 2004] SUMMONS [132- S




ATTORNEY OR PARTY WITHOUT ATTORNEY {Name, State

~John H. Ernster, SBN 59338

Phil J. Montoya, Jr., SBN 124085

Ernster Law Offices, P.C.

70 So. Lake Avenue, Suite 750

Pasadena, California 91101
ToeronenD: 626-844-8800

nbev, and SOOESS)

FAX NO2

arrornEv Formamer:_ Dlaintiff, ValueClick, Inc,

CM-010
’ FOR COURT USE ONLY

San Frafc!sco County Superior Court

SUPERIOR COURT OF CALIFORNIA, COUNTY OF
STREETADORESS: 400 McAllister Street
MARLING ADDRESS:

oy andzp cooe: San Francisco, CA 94102
srancHave: Central Branch

San Francisco

AUG 06 2007

GORDON PA%(-U, Clerk
BY: e
¥ ' Deputy Clerk

CASENAME: ValueClick v. Balsam, et al
. CIVIL CASE COVER SHEET Complex Case Deslignation CASEﬁJ'ﬂEﬁ
=] %mmﬂ?d — b!\mltedt [J Counter {1 Joinder - QT "4_6_5_8_4_5_
oun moun Fited with first appearance by defendant { JUDGE: .
demanded 5 000] Somo00 ot ess) (Cal. Rules of Court, rule 3.402) oee:
Hems 1-5 below must be completed (see instructions on page 2).
1. Check one box below for the case type that best describes this case:
Auto Tort ) Contract Provisionally Complex Civli Litigation
Auto (22) E Breach of contractiwarranty (06) (Cal. Rules of Court, rules 3.400-3.403)
Uninsured motorist {46) Collections (09) D Antitrust/Trade regulation (03)
Other PUPD/WD {Personal Injury/Property insurance coverage (18) |:| Construction defect (10)
Damage/Wrongful Death) Tort ’ Other contract (37) l:l Mass tort (40)
[C_] Asbestos (04) Reat Property [_] Securities fiigation (28)
[ Product fiabitity {24) (] eminent domainfinverse [ EnvironmentalToxdc tort (30)
] Medical malpractice (45) condemnation (14) [ Insurance coverage clalms arising from the
[_] Other PYPD/WD (23) ] wrongha eviction (33) above lsled provisionally complex case
Non-PUPD/WD {Other) Tort (2] other real property (26) types (41)
l:l Business tort/unfalr business practice (07) Unfawfut Detalner Enforcement of Judgment
[ cvitrights (08) [ commercial (31) [ Enforcement of judgment (20)
B Defamation (13) D Residential (32} Miscellaneous Civil Comptaint
L_JFraud (16) CJorgs (38) CJ ricoen)
[ intenectuat property (19) Judiclal Review {1 Other complaint (not specified above) (42)
[ Professional negfigence (25) [ Asset forfeiture (05) Miscellaneous Civil Petition
[C_] Other non-PUPD/WD tort (35) [ petition re: arbitration award (11) [ Partnership and corporate govemance (21)
Employment ] writ of mandate (02) [ Other petition (nof specified sbove) (43)
[ wWrongful termination (36) [C_] Other Judicial review (39)
{"_] Other employment (15)
2 Thiscase L _JIs L) isnot complexunder e 3.400 of the California Rules of Court. !f the case Is complex, mark the
factors requiring exceptional judicial management:
a. Large number of separately represented parties  d. [ Large number of witnesses
b. (] Extensive motion practice raising difficult or novel e. [ Coordination with related actions pending in one or more courts
lssues that will be time-consuming to resolve in other counties, states, or countries, of in a federal court
c. [] Substantial amount of documentary evidence 1. [ Substantial postudgment judicial supervision
3, Type of remedies sought (check all thet epply):

a. [x] monetary b. [} nonmonetary; declaratory or

4. Number of causes of action (specify): .1
5. Thiscase [__Jis [x]isnot aclass action suil.
6.

Date: July 12, 2007

If there are any known related cases, fite and serve a notice of related ¢

[ punitive

injunctive refief  c.

may use form CM-015.)

>

Phil J. Montova, Jr
i1

FE OR FPRINT NAME}

under the Probate Code, Family Code,
in sanctions.
o File this cover sheet in addition to any cover sheet required
other parties to the actio
+ Unless this is a complex

n or proceeding.
case, this cover sheet will be used

« Plaintiff must file this cover sheet with the first paper filed in the action or
or Welfare and Institutions Code). (Cal. Rules of Cou

« If this case Is complex under rule 3.400 et seq. of the California Rutes of Court

4

pt small claims cases or cases filed
r, rute 3.220.) Failure to file may result

NOTICE
proceeding {exce

by local court nule.
, you must serve a copy of this cover sheet on all

for statistical purposes only,

Pagetof2

Form Adopted for Manaatory Lise
Judicial Councll of Cstfornia
CM-010 [Rev. Jarury 1, 2007]

CIVIL CASE COVER SHEET

Cal. Rutes of Court, rutes 32290, 3.400-3.403;
Standards of Judhcial Admenistration, § 19

Solutions
4 Plus
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ERNSTER LAW OFFICES, P.C.
John H. Ernster, Esq., State Bar No. 59338

Phil J. Montoya, Jr., Esq., State Bar No. 124085

70 South Lake Avenue, Suite 750
Pasadena, California 91101
Telephone: (626) 844-8800
Facstmile:  (626) 844-8944

Scott Patrick Barlow, Esq., State Bar No. 182295 CASEMANAGEMENT CONFERENCE SET

General Counsel

ValueClick, Inc.

30699 Russell Ranch Road
Westlake Village, California 91361
Telephone: ( 18) 575-4500
Facsimile:  (818) 575-4505

Attorneys for Plaintiff S”MMﬂNS 'SSUED

ValueClick, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN FRANCISCO - UNLIMITED JURISDICTION

VALUECLICK, INC,,
Plaintiff,
v.

DANIEL BALSAM; and DOES 1
through 50, inclusive,

Defendants.

L e

Plaintiff ValueClick, Inc, alleges as follows:
GENERAL ALLEGATIONS

C
i

San Frapcisco County Superlor Court

AUG 0 6 2007
GORDON PAF}!(—LI, Clerk

BY: o * e’
v Deputy Clerk

JAN 2 5 2008 -9%AM

DERARTMENTZ12

CASENO.: CEC-97-465 84?

COMPLAINT FOR DAMAGES FOR
BREACH OF CONTRACT

[FILED UNDER SEAL]

[Unlimited]

1. At all times relevant herein, plaintiff ValueClick, Inc. (“ValueClick™), was a
corporation organized and existing under the laws of the State of California with its

principal place of business in the County of Los Angeles, State of California.

1

COMPLAINT FOR DAMAGES
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2. ValueClick is informed and believes that at all times relevant herein
defendant Daniel Balsam (“Balsam”) was a law student and publisher of
DanHatesSpam.com who currently resides in San Francisco, Califomia. Balsam’s
principal business is as an anti-spam crusader who has filed and/or threatened to file over
fifty lawsuits (at least some of which were frivolous) against advertisers and marketers
using commercial email. On information and belief, the majority of Balsam’s income is
generated from such settlements and judgments from email marketers and advertisers.
While Balsam generates substantial income from the obligation of marketers to pay
liquidated damages to him under various settlement agreements, he continues to show little
regard for his own obligations under these agreements as this s the second action filed by
ValueClick against Balsam to enforce a settlement agreement.

3. Said obligation is commercial in nature and not based on a retail installment,
sales contract, or a conditional sales contract and is not to subject the provisions of Civil
Code §1812.10 and/or §2984.4.

4., ValueClick is ignorant of the true names and capacities of defendants sued
herein as DOES 1 through 50, inclusive, and therefore sues said defendants by such
fictitious names. ValueClick will amend this Complaint to allege the true names and
capacities of said defendants when they are ascertained. ValueClick ts informed and
believes and thereon alleges that each of the fictitiously named defendants is responsible in
some manner to pay the obligation described herein and that ValueClick’s losses as alleged
herein were proximately caused by said defendants’ conduct.

S, ValueClick is informed and believes and thereupon alleges that each of the
defendants herein are principals, agents, and employees of the other(s), acting at all time
herein mentioned within the course and scope of their agency and employment and with the
consent and permission of the other co-defendants.

111
111
111

2
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BACKGROUND

First Settlement Agreement
6. On December 10, 2003, Balsam contacted Hi-Speed Media, Inc. (“HSM”)
alleging that he had received a single email that contained a link to an HSM website which

allegedly violated California Business & Professions Code Section 17538.4 and demanded

payment of one-thousand dollars ($1,000.00), “otherwise I will file suit against” HSM.

7. HSM disputed liability but entered into a settlement agreement with Balsam
(the “First Settlement Agreement”) in which the Parties agreed to “keep strictly
confidential the circumstances of this claim and terms of this Agreement. . . . [and] agree
not to make any comments, including disparaging comments, to third parties or to the
public (including through or on any media [or] website . . .) regarding one another. . ..”
Balsam acknowledged that this provision was a material term of the Agreement and that
HSM would not have entered into the Agreement without it.

8. HSM was acquired by ValueClick in December 2003 and ValueClick was
made a party to the First Settlement Agreement in 2005.

eSolutions Media Dispute

9. On Christmas 2005, Balsam contacted ValueClick’s Associate General
Counsel, Bennet Kelley (“Kelley”), to claim that he was entitled to liquidated damages
under the First Settlement Agreement for emails he received that included a link to a web
property owned by eSolutions Media, Inc. (“eSolutions™) which, after June 24, 2005 was a
third tier substdiary of ValueClick.

10.  OnMay 5, 2006, Balsam filed an action in San Francisco County Small
Claims Court against ValueClick for claims having nothing to do with ValueClick but
instead involved emails containing links to eSolutions’s properties that were sent prior to it
becoming part of ValueClick (“Small Claims Action™). Despite repeated efforts by Kelley
to explain to Balsam that eSolutions was and remained a separate legal entity (and public
corporations and securities filings to that effect), Balsam was immalleable and argued

without any basis in fact that ValueClick was a successor in interest to eSolutions.

3
COMPLAINT FOR DAMAGES
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11.  Not only did Balsam refuse to acknowledge the frivolousness of his claim
against ValueClick, but he became extremely agitated that ValueClick dared to disagree
with him. As a result, during the course of the Small Claims Action, Balsam repeatedly
breached the First Settlement Agreement by, inter alia, posting negative comments about
ValueClick and Kelley on his website and by making defamatory statements about Kelley
in conscious disregard of ValueClick’s and Kelley’s rights.

Second Seftlement Agreement

12.  On September 27, 2006, ValueClick and Kelley filed an action in the Los
Angeles Superior Court against Balsam for Breach of the First Settlement Agreement,
libel, slander, unfair competition and other claims (Case No.: LC075908). The parties
resolved that matter by entering into a second Settlement Agreement on or about December
6, 2006 (the “Second Settlement Agreement™). The Second Settlement Agreement
provided, in part, that Balsam would not sue, be a party to a suit or “assist any parties in
litigation against ValueClick, or their attorneys, unless under a subpoena or court order to
do so” and provided that “the prevailing party of any litigated dispute arising out of or
relating in any way to this Agreement shall receive its reasonable attorneys’ fees, together
with its costs and expenses incurred resolving the dispute as part of the judgment.”

13.  Within weeks of signing the Second Settlement Agreement, Balsam,

DOES 1-50, and each of them, sent numerous emails and made repeated harassing phone
calls to Kelley attempting to collect amounts allegedly owed under the First Settlement
Agreement even though he had released all such claims in executing the Second Settlement
Agreement. Once again, Balsam refused to let an obvious point stand in his way and
persisted in his collection efforts despite Kelley’s pointing out that Balsam had released all
claims.

14.  On April 25, 2007, Balsam, DOES 1-50, and each of them, appeared at
ValueClick’s booth at the Ad Tech trade show in San Francisco. Balsam, DOES 1-50, and
each of them, spoke briefly with ValueClick’s Vice President of Marketing, Tony Winders,

before telling him to “tell Bennet Kelley that it gives Dan Balsam great pleasure to serve

4
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this complaint on ValueClick,” while handing Winders a copy of a third party Small
Claims Court Complaint (Cannon v. Opt-in Real Big, LI.C and ValueClick, Inc., Santa
Clara County Small Claims Court Nos. 207-SC04385-386) (“Cannon Complaint™). In

doing so, Balsam, DOES 1-50, and each of them, acted vexatiously and in willful disregard

of their duties under the Second Settlement Agreement.

FIRST CAUSE OF ACTION
(Breach of Contract Against All Defendants)

15.  ValueClick incorporates by reference the allegations of paragraphs 1
through 14 above as though fully set forth herein.

16. Balsam, DOES 1-50, and each of them, breached the Second Settlement
Agreement by, at least, the following: (a) serving the Cannon Complaint as they were
providing assistance to a party in litigation with ValueClick; (b) extracting money from
ValueClick and others through threats of litigation and/or embarrassment and assurances of
confidentiality under a settlement agreement he had no intention of honoring;

(c) publishing false and disparaging statements about ValueClick and/or others; (d) and
pursuing frivolous litigation.

16. In addition, defendants Balsam, DOES 1-50, and each of them, breached the
implied covenant of good faith and fair dealing by, inter alia, the aforementioned actions.

17.  Asadirect and proximate result of the breach by defendants Balsam,

DOES 1-50, and each of them, ValueClick is entitled to compensatory and special damages
accordingly to proof as well as an order of disgorgement of any profits and/or other
compensation or benefits received and realized as a result of breaching the Second
Settlement Agreement,

18.  As a further result of the breach by defendants Balsam, DOES 1-50, and each
of them, ValueClick has retained counsel and has incurred, and will incur, attorneys’ fees
qnd expenses in an amount according to proof, which it is entitled to recover pursuant to

the Second Settlement Agreement.

5
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WHEREFORE, ValueClick prays for judgment against defendants Balsam,
DOES 1-50, and each of them, as follows:

1. For compensatory and special damages accordingly to proof;

2, For disgorgement of any profits and/or other compensation or benefits
received and realized as a result of breaching the agreement;

3. For reasonable attorneys’ fees, costs, and expenses incurred in prosecution
hereof; and

4, For such further relief as the Court may deem just.

Dated: July 12,2007 ERNSTER LAW OFFICES, P.C.

By: @w# Mmf

" Phil }{ Montoya, Jr. /
Attorneys for Plaintiff
ValueClick, Inc.

6
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